
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Chemical New York Corporation

for Redeterminat ion of a Def lc lency or a Revision
of a Determinat ion or a Refund of Corporat lon Tax
under Art ic le 32 of the Tax Law for the Years 1975
and L976.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age' and
that on the 2nd day of September, 1983, she served the within not ice of
Decision by cert i f ied mai l  upon Chemical New York Corporat ion, the pet i t ioner
in the within proceedinB, bI encl-osing a true copy thereof in a securely sealed
postpaid hrrapper addressed as fol lows:

Cheml-cal New York Corporation
20 Pine Street
New York, NY 10005

and by depositing same encl-osed in a postpaid properly addressed rrrapPer in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service r^r i thln the State of New York.

That deponent further says that the said addressee is the petltioner
herein and that the address set forth on saj.d wrapper is the last knor^m address
of the pet i t ioner.

Sworn to before me this
day o f  September ,  1983.
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S N C T I O N  ]  7 4

TO TAX IJAW



STATE OF NEli YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Chemical New York Corporation :

for Redeterminat ion of a Def ic iency or a Revision :
of a Determination or a Refund of Corporation Tax
under Art ic le 32 of the Tax Law for the Years 1975 :
and L976.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance' over 18 years of age, and
that on the 2nd day of September, 1983, she served the within not ice of
Decision by cert i f ied mai l  upon Richard J.  Hiegel the representat ive of the
pet l t ioner in the wlthin proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Richard J.  Hiegel
Cravath, Swaine & Moore
One Chase Manhattan PLaza
New York, NY 10005

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on sald lrrapPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
o f  September ,  f983.

ORIZED TO ADMINI



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

September  2 ,  1983

Chemical New York Corporation
20 Pine Street
New York, NY 10005

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  1090 & 1468 o f  the  Tax  Law,  any  proceed ing  in  cour t  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Law and Ru1es, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Bui lding l l9 State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representa t ive
Richard  J .  H iege l
Cravath, Swaine & Moore
One Chase Manhattan PIaza
New York, NY 10005
Taxing Bureau' s Representat ive



STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CI{EMICAI NEI,] YORK CORPOMTION

for Redeterminat ion of a Def ic iency or for
Refund of Corporat ion Tax under Art ic le 32
of  the  Tax  Law fo r  the  Years  1975 and 1976.

Idhether peLit ioner

corporat ion tax return

1 .  0 n  M a r c h  1 5 ,  7 9 7 6 ,

an "Appl icat ion for 3 Month

year  1975.  The app l ica t ion

surcharge,  to  be  $7  15241428.

DECISION

I iab le  fo r  a  pena l ty  fo r  fa i lu re  to  t ime ly  f i le

1975,  due to  an  inva l id  ex tens ion  o f  t ime.

FINDINGS OF FACT

peti t ioner,  Chemical New York Corporat ion, f i led

Extension for Fi l ing Tax Return" for the calendar

ind ica ted  pe t i t ioner 's  ne t  es t imated  Lax ,  inc lud ing

37 and stated that this amount,  plus the f i rst

Pet i t ioner,  Chemical New York Corporat ion, 55 Llater Street,  New York, New

York  10041,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund

of corporat ion tax under Art . ic le 32 of the Tax Law for the vears 1975 and 7976

(Fi le No. 34044).

A  fo rmal  hear ing  was he ld  be fore  Rober t  F .  Mu l l igan ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two t{or ld Trade Center,  New York, New

York  on  September  15 ,  7982 a t  1 :15  P.M. ,  w i th  f ina l  b r ie fs  to  be  submi t t .ed  by

December 20, 1 '982. Pet i t ioner appeared by Cravath, Swaine & Moore (Richard J.

H iege l ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.

( I rw in  Levy ,  Esq.  ,  o f  counse l ) .

ISSIJE

1 S

fo r



- 2 -

ins ta l lment  fo r  ca lendar  7976,  $11447,005.46 ,  were  o f fse t  by  th ree  payments

of est imated tax, including carryover credit .  Accordingly,  no pa5rments were

remit ted with the appl icat ion. Subsequent ly,  pet i t ioner requested an addit ional

Lhree month  ex tens ion  to  September  15 ,  7976.  0n  September  15 ,  1976,  pe t i t ioner

f i led  i t s  re tu rn  fo r  1975 showing a  tax  o f  $10,419,800.42  p lus  the  f i rs t  ins ta l lment

f o r  7 9 7 6  o f  $ 1 1 4 4 7  1 0 0 5 . 4 6 ,  f o r  a  t o t a l  o f  $ 1 1  , 8 6 6 , 8 0 5 . 8 8 ,  l e s s  p r e p a y m e n t s  o f

$ 8 ' 9 7 3 , 2 5 3 . 8 3 ,  f o r  a  b a l a n c e  d u e  o f  $ 2 r 8 9 3 , 5 5 2 . 0 5 .  P e t i t i o n e r  p a i d  t h i s  a m o u n t

plus inlerest f rom March 15 to September 15.

2 .  0n  March  18 ,  7977,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Ad jus tment ,  asser t ing  in te res t  o f  $2 ,108.80  fo r  underes t imat ion  o f  tax  fo r

the period July 15, 1975 through March 15, 1976, penalty for underpayment of

tax  fo r  the  per iod  March  15 ,  7976 th rough september  15 ,  1976 ($2 ,893,552.05

a L  2 5 \ z  p e r c e n t )  o f  $ 7 3 7 , 8 5 5 . 7 7 ,  p l u s  i n t e r e s t  o f  g 1 2 2 , 9 7 5 . 9 6  f o r  t h e  p e r i o d

March  15 ,  1975 Lhrough september  15 ,7976.  The ad jus tment  was made " fo r

fai lure to properly est imate the f inal  tax on "your July CT-400 card, penalty

for fai lure to t imely f i le a f inal  return due to an inval id extension and

in te res t  on  the  payment  w i th  your  f ina l  repor t . t '  Pe t i t ioner  pa id  in te res t  o f

$722,975.96 ,  bu t  con tes ted  the  o ther  charges .  A  Not ice  o f  Def ic iency  hras

subsequent ly issued and the amounts asserted above (Iess interest paid) were

col lected from pet i t ioner by withholding a port ion of a franchise tax refund due

to  i t  fo r  the  ca lendar  year  I976.  Pet i t ioner  subsequent ly  f i led  c la ims fo r  c red i t

o r  re fund in  the  amount  o f  $778,526.40 ,  p lus  in te res t . ,  based upon the  Aud i t .

D i v i s i o n ' s  a c t i o n s .  1

3 .  Pet i t ioner  i s  a  bank  ho ld ing  company incorpora ted  in  De laware .  I t

f i les a New York State tax return under Art ic le 32 of the Tax law with i ts

t  
Th"  in te res t  o f  $2 ,108.80  was no t  t rea ted  a t  the  hear ing  and is

apparent ly not at  issue.
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subs id ia r ies ,  one o f  wh ich  is  Chemica l  Bank .  Because o f  the  s ize  and complex i ty

o f  pe t i t ioner 's  opera t ions ,  i t  has  fo l lowed the  prac t ice  o f  reques t ing  ex tens ions

of t ime to f i le i ts federal  and New York St.ate and New York City tax returns

unt i l  the SepLember 15th fol lowing whichever calendar year is involved. I t

general ly bases the f i rst  three required declarat ion palrments on the pr ior

year 's tax l iabi l i ty,  with the fourth payment (which is usual ly made after the

c lose  o f  the  taxab le  year ,  when pe t i t ioner  has  a  be t te r  unders tand ing  o f  i t s

l iab i l i t y )  b r ing ing  iL  up  to  100 percenr .

The payments made for 1975 were apparent ly as fol lows:

March  15 ,  1975
Ju ly  15 ,  1975
October  15 ,  1975
January  15 ,  7976

T o t a l

$2 ,065  , 000
$2 ,065  , 000
$2 ,600 ,000
$2 ,247 ,434
$8 ,97 r , 434

2 
Thu record is not c lear

$ 8 , 9 7 3 , 2 5 3 . 8 3  r e p o r t e d  o n  t h e

3 
Arot.rrrt" will hereafter

25% af est. imated 1974
25% of  es t imated  1974
to br ing amount up to 75% of actual 1974
to br ing amount up to 100% of actual 1974

as to why this f igure di f fers from the f igure
re turn  (F ind ing  o f  Fac t  1 ) .

be  rounded Lo  neares t  7 /  10 th  o f  a  mi l l ion .

4 .  As  no ted  in  F ind ing  o f  Fac t  "1" ,  on  March  15 ,  7976,  pe t i t ioner  es t imated

i ts  tax  l iab i l i t y  fo r  7975 to  be  $7 ,524,428.37  and requested  an  ex tens ion .  S ince

p e t i t i o n e r  h a d  a l r e a d y  p a i d  $ B  , g 7 1 1 4 3 4 . 0 0 1 2  L h "  b a l a n c e  o f  g 1  , 4 4 7 , 0 0 6 . 0 0  w a s

attr ibuted by pet. i t . ioner to the f i rsL quarLer of 7976. The est imated f igure

?
of  $7 .5  mi l l ion"  was rev iewed by  Pr ice  l {a te rhouse,  pe t i t ioner 's  aud i to rs ,  and

appears  in  pe t i t ioner 's  annua l  repor t  fo r  1975.  The same f igure  was repor ted

on form 10K f i led with the Securi t ies and Exchange Commission and was reported

to banking regulatory authori t ies.

5 .  As  s ta ted  in  F ind ing  o f  Fac t  " l t r ,  on  September  15 ,  7976,  pe t i t ioner

f i led  i t s  tax  re tu rn  fo r  1975 showing a  tax  l iab i l i t y  o f  $10.4  mi l l ion .  The

o f
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di f ference of $2.9 mi l l ion between what had been est imated in March and what

was reported in September was due to the fact that Chemical Bank deferred a

$45 mi l l ion  bad debt  deduc t ion  f rom 1975 to  7976 wh ich ,  a l though par t ia l l y  o f fse t

by  deduct ions  fo r  purchased in te res t  income o f  $25.8  mi l l ion  in  connect ion  w i th

the acquisi t ion of Securi ty Nat ional Bank and about $.6 mi l l ion in miscel laneous

i tems,  resu l ted  in  ne t  add i t iona l  taxab le  income o f  approx imate ly  $18.6  mi l l ion

f o r  1 9 7 5 .

6 .  Subsequent  to  pe t i t ioner 's  f i l i ng  o f  i t s  app l i ca t ion  fo r  ex tens ion ,

Lhe fo l low ing  events  took  p lace :

a) In July 7976, Chemical Bank made a taxable exchange of
New York State Municipal  Assistance Corporat ion securi t ies
recognizing a loss of approximately $45 mil l ion.

In August 7976, Price Llaterhouse completed review of the
tax  bas is  o f  the  assets  rece ived or  acqu i red  f rom Secur i ty
National Bank result ing in a reduct ion of purchased interest
income o f  $11 mi l l ion  fa r  7976.

f t  became apparent dur ing 1976 t lnaL 1976 would be a depressed
earn ings  year  because o f  loan  wr i te -o f fs  and o ther  fac to rs .

These  even ts  caused  pe t i t i one r  t o  p ro jec t  a  ne t  ope ra t i ng  l oss  f o r  1976 .  S ince

federal  law had been changed ef fect ive in  7976 to a l low banking corporat ions a

ten year  carryback of  a net .  operat ing loss,  pet i t ioner  decided thaL i t  would

defer  par t  of  i ts  1975 bad debt  deduct ion to 
'1 ,976,  

Lhus producing a substant ia l

net  operat ing loss carryback to \966 for  federal  income tax purposes.  Because

of  federal  conformi ty ,  the bad debt  deduct ion was a lso deferred for  New York

S ta te  t ax  pu rposes .

CONCLUSIONS OF tAI,{

b )

c )

A .

to grant

e x i s t s .

That  sect ion 7462(c)  of  the Tax Law author l -zes the State Tax Commission

a reasonable extension of  t ime for  f i l ing returns whenever good cause

I t  a lso provides for  an automat ic  three month extensj -on for  the f i l ing



- J -

of annual returns i f  the taxpayer ( i )  appl ies therefor on or before the regular

due date (March 15th in the case of a calendar year taxpayer,  such as pet i t ioner)

and ( i i )  pays  " the  amount  p roper ly  es t imated  as  i t s  tax" .  Sec t ion  1463(b)  o f

Lhe Tax law provides that the automatic extension is properly est imated i f  i t

i s  e i ther :

"( i )  not less than ninety percent of the tax as f inal ly deter-
mined, or ( i i )  not less than the tax shown on the taxpayer 's
return for the preceding taxable year,  i f  such preceding year
was a taxable year of twelve months; provided, however,  that
w i th  respec t  to  app l i ca t ions  fo r  ex tens ion  o f  t ime. . . fo r  t .axab le
years ending after (December 31, 7974),  an amount so paid shal l
be  deemed proper ly  es t imated . . . i f  i t  i s  no t  less  than the  tax
shown on the taxpayer 's return for the preceding taxable year
computed as i f  the raLe of such tax for such preceding taxable
year was the rate of tax imposed for taxable years ending after
(December 31, I974),  computed with regard to any prorat ion
a l l o w a b l e  f o r  a n y  s u c h  y e a r . . . " .

The amount that pet i t ioner herein paid with i ts appl icat ion for extension

was less than ninety percent of i ts tax as f inal ly determined and less than the

tax shown on i ts return for the previous year.  Accordingly,  the automatic

extension was inval id and pet i t ionerrs return was not t imely.

B .  That  sec t ion  1085(a) (1 )  o f  the  Tax  Law i .mposes  an  add i t ion  to  tax

for fai lure to f i le a return (at the rate of 5% per month or fract ion thereof

during which the fai lure cont inues, but not exceeding 25"/  in the aggregate);  and

sect ion 1085(a)(2) imposes an addit ion to tax for fai lure to pay the amounL

shown as tax on a return (at the rate of , . ' / ,  per month or fract ion thereof ,  but

not exceeding 25% in the aggregate).  Neither penalty is imposed, however,  i f

i t  is shown that the fai lure was due to reasonable cause and not due to wi l l fu l

neg lec t .

Whi le the penalty imposed against pet i t ioner was not denominated as

having been issued under any part icular sect ion of the Tax Law in the Statement of
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Audit  Adjustment,  such penalty was obviously asserted under sect ion

1 0 8 5 ( a ) ( 1 ) - f a i l u r e  t o  f i l e  a  r e t u r n  a n d  s e c t i o n  1 0 8 5 ( a ) ( 2 ) - f a i l u r e  t o  p a y  t a x

shown due on the return. Accordingly,  the issue herein amounts to whether

pet i t ioner had reasonable cause for i ts fai lure to f i le i ts return and to pay

the  tax .

LIe f ind that in view of the circumstances set forth in the Findings

of  Fac t ,  supra ,  pe t i t ioner  d id  have reasonab le  cause fo r  i t s  fa i lu re  to  f i le

i t s  re tu rn  and to  pay  the  tax .  I t  i s  a lso  no ted  tha t  i f  pe t i t ioner  had f i led

a reLurn based on the information avai lable to i t  on March 15, 1976 and had

f i led an amended return in September, 7976, showing a refund due, no penalty would

have been asser ted .4

C. That.  the pet i t ion of Chemical New York Corporat ion is granted and a

re fund based on  the  cance l la t ion  o f  pena l t ies  imposed under  sec t ions  tOB5(a) (1 )

and  1085 (a ) (2 )  o f  t he  ?ax  Law i s  g ran ted .

DATED: Albany,  New York

SEP O 2 1983

t,'  
A l though there was no regulat ion in  ef fect  dur ing 1975 def in ing " reasonable

cause" ,  a  cu r ren t  regu la t i on ,  20  NYCRR 9 -1 .5 (a ) (6 ) ,  wh i ch  was  p romu la ted  March
1 1 ,  1 9 8 1 ,  p r o v i d e s  t h a t  r e a s o n a b l e  c a u s e  i n c l u d e s ,  i n t e r  a l i a :

"any other  cause for  del inquency which appears to a person of  ord inary
prudence and inte l l igence as a reasonable cause for  delay in  f i l ing a reLurn
and  wh ich  c lea r l y  i nd i ca tes  an  absence  o f  g ross  neg l i gence  o r  w i l l f u l  i n ten l
to d isobey the tax ing statutes.  Past  per formance should be taken into account .
f gno rance  o f  t he  l aw ,  howeve r ,  w i l l  no t  be  cons ide red  reasonab le  cause . "

STATE TAX COMMISSION

COMMISSI


